Case: 19-60133 Document: 00515181300 Page:1 Date Filed: 10/30/2019

No. 19-60133

In the Anited States Court of Appeals
for the FFitth Civcuit

JOSEPH THOMAS; VERNON AYERS; MELVIN LAWSON,
Plaintiffs-Appellees,

V.

PHIL BRYANT, GOVERNOR OF THE STATE OF MISSISSIPPI, ALL IN
THE OFFICIAL CAPACITIES OF THEIR OWN OFFICES AND IN THEIR
OFFICIAL CAPACITIES AS MEMBERS OF THE STATE BOARD OF
ELECTION COMMISSIONERS; DELBERT HOSEMANN, SECRETARY
OF STATE OF THE STATE OF MISSISSIPPI, ALL IN THE OFFICIAL
CAPACITIES OF THEIR OWN OFFICES AND IN THEIR OFFICIAL
CAPACITIES AS MEMBERS OF THE STATE BOARD OF ELECTION
COMMISSIONERS,

Defendants-Appellants.

On Appeal from the United States District Court
for the Southern District of Mississippi

BRIEF FOR THE STATES OF TEXAS AND LOUISIANA AS
AMICI CURIAE IN SUPPORT OF APPELLANTS

KEN PAXTON KYLE D. HAWKINS
Attorney General of Texas Solicitor General

JEFFREY C. MATEER MATTHEW H. FREDERICK
First Assistant Attorney General Deputy Solicitor General

Matthew.Frederick@oag.texas.gov
Office of the Attorney General

P.O. Box 12548 (MC 059) ABIGAIL M. FrRISCH
Austin, Texas 78711-2548 BETHANY C. SPARE
Tel.: (512) 936-1700 Assistant Attorneys General

Fax: (512) 474-2697
Counsel for Amici Curiae

Additional counsel listed on signature page



Case: 19-60133 Document: 00515181300 Page: 2 Date Filed: 10/30/2019

SUPPLEMENTAL CERTIFICATE OF INTERESTED PERSONS

No. 19-60133
JOSEPH THOMAS; VERNON AYERS; MELVIN LAWSON,
Plasntiffs-Appellees,

V.

PHIL BRYANT, GOVERNOR OF THE STATE OF MISSISSIPPI, ALL IN
THE OFFICIAL CAPACITIES OF THEIR OWN OFFICES AND IN THEIR
OFFICIAL CAPACITIES AS MEMBERS OF THE STATE BOARD OF
ELECTION COMMISSIONERS; DELBERT HOSEMANN, SECRETARY
OF STATE OF THE STATE OF MISSISSIPPI, ALL IN THE OFFICIAL
CAPACITIES OF THEIR OWN OFFICES AND IN THEIR OFFICIAL
CAPACITIES AS MEMBERS OF THE STATE BOARD OF ELECTION
COMMISSIONERS,

Defendants-Appellants.
The undersigned counsel of record certifies that the following listed persons and
entities as described in the fourth sentence of Rule 28.2.1 have an interest in the out-
come of this case. These representations are made in order that the judges of this

Court may evaluate possible disqualification or recusal.

Amici Curiae:
The State of Texas
The State of Louisiana

Counsel for Amicus Curiae:

Ken Paxton Jeff Landry
Jeftrey C. Mateer Elizabeth Murrill
Kyle D. Hawkins Office of the Attorney General

Matthew H. Frederick (lead counsel)  State of Louisiana
Abigail M. Frisch

Bethany C. Spare

Office of the Attorney General

State of Texas

/s/ Matthew H. Frederick
MATTHEW H. FREDERICK
Counsel of Record for Amici Curiae




Case: 19-60133 Document: 00515181300 Page:3 Date Filed: 10/30/2019

TABLE OF CONTENTS

Page

Supplemental Certificate of Interested Persons ..........ccccceeveeeveervernenniensennenncennen. i
Table Of AULNOTIEIES ....c.eiveruieieeiecitetertee ettt ettt 1ii
Identity and Interest of AmicCi CUIIA€.....cccveruiriiiiniiniiriniiiitrccee e 1
Summary of the ArgUMENt...........ccevuiririiiiiiiniiniiicceee e 1
ATGUITIENT. ..ottt ettt sttt et e st e s b s ae e s saeesnaesnnesas 3

I. Lachesis a Deeply Rooted Defense that Limits Delayed Claims

for Equitable Remedies. .......ccccoceririieriininiieniieniececieneeeceeeeeeeee 3

II. Laches Bars Equitable Relief for Inexcusably and Prejudicially
Delayed Voting Rights Act Claims.......cccceceveviiiiniiniinininininicieicnenene 6

A. A VRA claim is delayed when a plaintiff has objective notice
of a voting practice but waits to sue based on ignorance of the
law, the desire for more evidence, or no reason at all........................... 7

B. The prejudice at stake in VRA claims includes invasion of an
essential state responsibility, disruption of elections, and a
constrained ability to mount a defense...........ceceeeeveerernenrenernienennne. 9

III. Laches Bars Equitable Relief in This Case. .......cccceeverveerervenseenenseenennens 11

A. Each plaintiff knew or should have known about his claim in
2012, and no plaintiff has offered a plausible excuse for his
dElay. coovviriiiiii e 11

B. Plaintiffs’ unexcused delay prejudiced the State of
Mississippi both in defending its districting plan and

complying with the district court’s injunction............cceceeeveeevueenueennee. 15

IV. The District Court’s Grant of Equitable Relief Was Improper
Even if Laches Did Not Bar the Plaintiffs’ Claims. .........cccccecevervienennnens 19
CONCIUSION......eeiiiieeiieeeteeteeet ettt et ettt et st e s st e s aee 23
Certificate Of SEIVICE......couiiiiriiriirieiieeete ettt ettt 24
Certificate of COMPUANCE .....cc.cevveriiririiiriiienietreeteeeeeeeeeee e 24

i



Case: 19-60133 Document: 00515181300 Page: 4 Date Filed: 10/30/2019

TABLE OF AUTHORITIES

Page(s)
Cases

Abbott . Perez,

138 S. Ct. 2305 (2018).....euvereeerreereeeeeeseeesseesssesessssssssesssesssesssssssssssesssessons 9-10
Ariz. Minority Coal. for Fair Redistricting v. Ariz. Indep. Redistricting

Comm’n, 366 F. Supp. 2d 887 (D. Ariz. 2005) ...ccceerveerrerreeneenierirenseeneeneenns 7,8
Armco, Inc. v. Armco Burglar Alarm Co., Inc.,

693 F.2d 1155 (5th Cir. 1982) cvveveervereeeereeeeeseeeseseeeseesseesessesessseessssesesesessseane 7,14
Benisek v. Lamone,

138 S. Ct. 1942 (2018) (PEr CUIIAIMN) ....eeruvereerenneeeerneerrereesseereseesreseesneessesmeenne 21
Bowman v. Wathen,

42 U.S. (LHOW.) 189 (1843) w..eorvereeereeeeeseeeseseessessesssessseessesseesesessssesseesssesesanns 4
Chestnut v. Merrill,

377 F. Supp. 3d 1308 (N.D. Ala. 2019)..cc.cevverreerierieneenereeneerereeneeeeens 6, 8,9, 14
Crookston v. Johnson,

841 F.3d 396 (6th Cir. 2016) .....eeeeuereenieiieienieneeeteriesteseeseeseeseeesaeseesseeneenne 20
Dickinson v. Ind. State Election Bd.,

933 F.2d 497 (7th Cir. 1991).....ooeververeerrerereeseeeseseeseesssesssssessssssss s sesssssssonns 7,16
Envt’l Def. Fund, Inc. v. Alexander,

614 F.2d 474 (5th CiI. 1980) ....co.veueeeeeeeeeeeeeeessessesseeseseessaesseessnenns 4,5.6,7,14
Fouts v. Harris,

88 F. Supp. 2d 1351 (S.D. Fla. 1999), aff’d sub nom. Chandler v. Har-

75,529 U.S. 1084 (2000) (PET CUTIAM) ....eruverueeeeeneenrerreeneeneesseesseessesseesseseessesnnes 7
Garza v. Cty. of L.A.,

918 F.2d 763 (9th Cir. 1990) .......evvvverrvereerreereesseeseeesssesssssssssssesssssssssssssssens 8-9
Tkelionwu v. United States,

150 F.3d 233 (2d Cir. 1998),...ccueeeuereeenienierieniteseeneeneeeseeseessestesseessesseesseeseesaeennes 3

1il



Case: 19-60133 Document: 00515181300 Page:5 Date Filed: 10/30/2019

Kelley v. Bennett,

96 F. Supp. 2d 1301 (M.D. Ala. 2000), vacated on other grounds sub

nom. Sinkfield v. Kelley, 531 U.S. 28 (2000) (per curiam) ..........c.ceceeeeeveerueennens 7-8
Lopez v. Hale Cty.,

797 F. Supp. 547 (N.D. Tex. 1992), aff’d, 506 U.S. 1042 (1993) (per

CUTIAIN) c.euvtenteeuteteetesueeteete s st eeesst e seeutesse et e s st e sesabe s st esesaee st ensesaeenseensesseensesnnenne 6
Lopez v. Merced Cty.,

473 F. Supp. 2d 1072 (E.D. Cal. 2007) ............................................................. 8,9
Lupton v. Janney,

38 ULS. (13 Pet.) 381 (1839).....vuuveereeeeeeeseeeseeseseeseseseseessesesseesssseseseesesesesesssens 3
Miller v. Johnson,

515 U.S. 900 (1995) ............................................................................................ 10
Nader 2000 Primary Comm., Inc. v. Hechler,

112 F. Supp. 2d 575 (S.D.W. Va. 2000) ...ccceeverrieririnieneeeeneeneeeeneeseeeeeseeenees 8
North Carolina v. Covington,

137 S. Ct. 1624 (2017) (PEr CUTIAM)....cerverrueerreereersreesreeneessreesreesseesseenns 20, 21,22
Perez v. Abbott,

274 F. Supp. 3d 624 (W.D. Tex. 2017), rev’d, 138 S. Ct. 2305 (2018) ................ 18
Petrella v. Metro-Goldwyn-Mayer, Inc.,

572 ULS. 663 (2014) w..ooveereeeeeeeereeeeeeeseesseeseeeeese s sseesseessesesess e ss s aesesssesssesenes 5
Purcell v. Gonzalez,

549 U.S.1(2006) (PEr CUIIAM) ...eeuverueerreeeerireenieeneessreesseesseeseessseesseesseennne 19, 20
Reynolds v. Sims,

377 U.S. 533 (1964) c..oeorrveereerreeesseseseesessssssssssssssssssssssssssssssssssssssssssssass s 6,10
Sanders v. Dooly Cty.,

245 F.3d 1289 (11th Cir. 2001) (Per CUTIAm) .....cceeeerrereenrerrrerersresreessessuennes passim

Save Our Wetlands, Inc. v. U.S. Army Corps of Eng’rs,
549 F.2d 1021 (5th CiL. 1977) .oeeveeeeeeeeeeeeeeeseesesesesssssssessessssssssssssssssssssessssssons 6

Shaw v. Reno,
509 U.S. 630 (1993) ...eovverreereeeereeeeesseeesseesessesessesssssssssssssssssssssssesessssssssensees 14

v



Case: 19-60133 Document: 00515181300 Page: 6 Date Filed: 10/30/2019

Short v. Brown,

893 F.3d 671 (9th CiI. 2018) ....eevvereereeereereeeeeseseesseesseesssesesessessssesssasssssseeees 21
Smith v. Clay,

3 Brown, Ch. 639 (1767)...c..coceruiririeeieeneereeteetereete sttt 4
Thomas v. Bryant,

938 F.3d 134 (5th Cir. 2019).......oeurveereeeseeeereeeseseessssesesssssssesesssssssssssseanes 10, 16
Thomas v. Bryant,

919 F.3d 298 (5th Cir. 2019) .....cooveeeerreeceeseeesseessseessseesessesessssssssssssssssssees 17
Veasey v. Abbott,

830 F.3d 216 (5th Cir. 2016) (€N bANC).....ccerreererreerierierieneeeeeeeseeesee e see e 21
Vera v. Bush,

980 F. Supp. 254 (S.D. TeX. 1997) c..eerierireeieiereeneeeeeeeeee ettt 9
Vera v. Bush,

980 F. Supp. 251 (S.D. TeX. 1997) c.eeoverreriririieieierenreneeeeeete et 16
Vill. of Arlington Heights v. Metro. Hous. Dey. Corp.,

429 ULS. 252 (1977) covvoreereeeeeeseesseessessssssssessssssssssssssssssssssssssssssssesssssssssssssssns 18
West Bend Mut. Ins. Co. v. Procaccio Painting & Drywall Co.,

794 F.3d 666 (7th CIL. 2015) w..e.covereereeeeeereesseeseseesseesseesseeseseessesssesesessssesssesssenns 3
White v. Daniel,

909 F.2d 99 (4th Cir. 1990).....ccueireriineerienieneereneesieseesiessesseessesssessesssenns passim
Williams v. Rhodes,

393 ULS. 23 (1968) ....cevvrverreereeereeesreessessssessssssssssssssssssssasssssssssssssssssssesssssssssssses 10

Rules

Fed. R.ADPD. P.29(2)(2) weoveeuerieieieeeenteteteteteieeeeete ettt 1
Fed. R CiV. Po 2ucn ettt st sae s 4
Fed. R. Civ. P.8(C)(1) cueeeeeeierrieenieeienieesiteeteete ettt te s et e st e st e aeesaeesaessaesne s 5



Case: 19-60133 Document: 00515181300 Page: 7 Date Filed: 10/30/2019

Other Authorities

Samuel Bray, The Supreme Court and the New Equity,
68 Vand. L. ReV. 997 (2015)...cccueeteririerieieeeenieeeesteseeseeseeseeseesresee s e e s nes 4

Samuel Bray, A Little Bit of Laches Goes a Long Way: Notes on Petrella v.
Metro-Goldwyn-Mayer, Inc., 67 Vand. L. Rev. En Banc 1 (2014) .................... 3,5

4 Charles Alan Wright & Arthur R. Miller, Federal Practice & Proce-
dure § 1004 (4th €d.) c.eeeueeeeeeieeeeeteeeeee et 4

vi



Case: 19-60133 Document: 00515181300 Page: 8 Date Filed: 10/30/2019

IDENTITY AND INTEREST OF AMICI CURIAE

Amici curiae are the States of Texas and Louisiana. The amici States are respon-
sible, through their respective legislatures and election officials, for the administra-
tion of congressional and state legislative elections and for the apportionment of elec-
toral districts in a manner consistent with state and federal law, including the Voting
Rights Act (VRA). Because States and their officials have the primary duty to appor-
tion congressional and state legislative districts, the amici States have a strong inter-
est in the proper interpretation of the VRA. And because federal court orders modi-
fying election practices impose a heavy cost on States, state officials, and voters, the
amici States have an equally strong interest in the enforcement of equitable limits on
claims challenging state election laws.

The amici States submit this amicus brief supporting reversal of the district
court’s judgment because the plaintiffs’ claims are barred by laches and because eq-
uitable principles governing challenges to state election laws should have foreclosed
injunctive relief in any event. The amici States are authorized to file this brief by Fed.
R. App. P. 29(a)(2). Counsel for amici authored this brief in whole. No party or any
party’s counsel authored any part of this brief, and no person or entity, other than

the amici States, made a monetary contribution for the preparation and submission

of this brief.

SUMMARY OF THE ARGUMENT

The equitable doctrine of laches, incorporated by the Federal Rules of Civil Pro-

cedure as an affirmative defense, precludes equitable relief when a plaintiff’s
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inexcusable delay causes prejudice to the defendant. Laches is particularly appropri-
ate for claims challenging state apportionment schemes because a plaintiff’s delay in
challenging electoral districts creates a high risk of prejudice to States, state officials,
candidates, and voters. Laches accounts for the individual circumstances in each
case, including the plaintiff’s objective notice of his claim, the reasons for delay in
filing suit, and the cost of equitable intervention.

In this case, the claims fail at every step of the laches inquiry. The record reflects
that Thomas had actual knowledge of his claim in 2012, when he wrote a letter to the
Department of Justice (DQJ) objecting that the plan violated sections 2 and 5 of the
VRA. The facts underlying Thomas’s objection were also available to his co-plain-
tiffs through ordinary diligence. Yet the plaintiffs did not sue when the DOJ pre-
cleared Mississippi’s Senate redistricting plan the in 2012, nor did they sue in 2013
or 2014. The plan was first used in 2015, when Thomas ran in Senate District 22 (SD
22) but lost the election. Yet the plaintiffs still did not sue. Instead, they allowed
another three years to pass before filing suit in 2018.

Thomas has failed to offer a plausible excuse for his six-year delay, and his co-
plaintiffs have offered no excuse at all. The district court concluded that Thomas’s
delay was excusable, and it concluded that his co-plaintiffs did not delay at all. The
district court abused its discretion because its holding reflects a mistaken view of the
law and clear factual errors.

The plaintiffs’ unexcused delay has prejudiced Mississippi. Their untimely suit
predictably led to a compressed trial schedule, which gave the defendants inadequate

time to mount a defense. Because the trial was scheduled during the candidate-
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qualifying period, the district court’s liability finding came after the election process
had started, giving the legislature inadequate time to craft a new districting plan.
Mississippi has also suffered prejudice from the district court’s decision to redraw
district boundaries before the 2019 elections because Mississippi will have to redraw
its senate districts again to account for the 2020 census. These are all recognized
examples of prejudice under the laches doctrine. The district court’s finding that the

plaintiffs’ unexcused delay did not prejudice the State was an abuse of discretion.

ARGUMENT

I. Lachesis a Deeply Rooted Defense that Limits Delayed Claims for Eq-
uitable Remedies.

The doctrine of laches is “based on the maxim, ‘vigilantibus non dormientibus
aequitas subvenit,’ meaning ‘equity aids the vigilant, not those who sleep on their
rights.”” West Bend Mut. Ins. Co. v. Procaccio Painting & Drywall Co., 794 F.3d 666,
678 (7th Cir. 2015) (quoting lkelionwu v. United States, 150 F.3d 233, 237 (2d Cir.
1998)); see Lupton v. Janney, 38 U.S. (13 Pet.) 381, 386 (1839) (Story, J.) (noting that
“Courts of equity are never active in lending their aid to stale and neglected
claims”). Laches developed as an equitable counterpart to the Statute of James I of
1623, the predecessor of statutes of limitations in courts of law. The statute did not
apply in courts of equity; instead, “the full range of equity’s responses to the passage
of time” governed and evolved into the doctrine of laches. Samuel Bray, A Little Bit
of Laches Goes a Long Way: Notes on Petrella v. Metro-Goldwyn-Mayer, Inc., 67 Vand.

L. Rev. En Banc 1, 5 (2014).
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Just as the statute of limitations barred legal relief, laches barred equitable relief,
ensuring that stale claims were equally unwelcome in courts of law and courts of eq-
uity. See Envt’l Def. Fund, Inc. v. Alexander, 614 F.2d 474, 478 (5th Cir. 1980) (noting
the development of laches to “prevent the assertion of stale claims” and ensure fair-
ness across separate systems of law and equity). A chancellor of equity will not be
“call[ed] forth . . . into activity” if “the party has slept upon his rights” and acqui-
esced “for a great length of time,” rather than exercise “reasonable diligence” —
“[L]aches and neglect are always discountenanced.” Bowman v. Wathen, 42 U.S. (1
How.) 189, 193 (1843) (quoting Swmith ». Clay, 3 Brown, Ch. 639 (1767) (Camden,
Ch.)). “Nothing can call forth this court into activity but conscience, good faith, and
reasonable diligence. When these are wanting, the court is passive and does noth-
ing.” Ibid.

The Federal Rules of Civil Procedure changed the form, but not the substance,
of equitable claims and remedies. Merging separate rules for actions in law, equity,
and admiralty, the Federal Rules provided for “one form of action—the civil ac-
tion.” Fed. R. Civ. P. 2. The Federal Rules thereby incorporated equitable principles
into American courts of law. See 4 Charles Alan Wright & Arthur R. Miller, Federal
Practice & Procedure § 1004 (4th ed.) (describing the creation and adoption of the
Federal Rules); see also Samuel Bray, The Supreme Court and the New Equity, 68
Vand. L. Rev. 997, 1017-18 (2015) (explaining that “the Rules were understood as
not changing the requirements for equitable relief”).

The Federal Rules expressly incorporate the defense of laches in Rule 8, which

requires parties to ‘“affirmatively state any avoidance or affirmative defense,
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including . . . laches.” Fed. R. Civ. P. 8(c)(1).! In its modern form, laches operates as
a defense to equitable remedies, rather than a separate approach to the passage of
time based on the absence of a statute of limitations. Bray, supra, at 6; see also Envt’l
Def. Fund, 614 F.2d. at 480 (holding laches can apply to private law claims, constitu-
tional claims, and claims based on separation of powers).

Laches is a necessary limit on equitable relief for at least three reasons. First, eq-
uitable remedies risk becoming a poor fit for the injury as circumstances change—
injunctions can be more or less onerous depending on timing; constructive trusts can
only be applied to a defined corpus, which can disappear; and accounting for profits
becomes more challenging as time passes. Second, equitable relief is particularly sus-
ceptible to opportunism—for instance, when a plaintiff chooses to wait and see
whether an asset increases in value before suing. Bray, supra, at 6; Petrella, 572 U.S.
at 678 & n.14. Finally, equitable remedies tend to impose greater costs on the parties
and the judicial system. Bray, supra, at 6. The parties must comply with the equitable
remedy, and courts must oversee that compliance. These characteristics require the
courts to enforce limits on equitable remedies—as relevant here, laches.

The Fifth Circuit has established that “three independent criteria must be met

before laches can be invoked to bar litigation. The defendant must show: (1) a delay

! The district court was wrong to suggest that laches might not apply here. This Court and
the Supreme Court have recognized that laches is available whenever an equitable remedy is
sought. See Envt’l Def. Fund, 614 F.2d at 478 (“One basic principle has, however, been consistently
followed: equitable remedies are not available if granting the remedy would be inequitable to the
defendant because of the plaintiff’s long delay.”); Petrella v. Metro-Goldwyn-Mayer, Inc., 572 U.S.
663, 678 (2014).
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in asserting a right or claim; (2) that the delay was not excusable; and (3) that there
was undue prejudice to the party against whom the claim is asserted.” Envt’l Def.
Fund, 614 F.2d at 478 (quotation marks omitted); see also Save Our Wetlands, Inc. v.
U.S. Army Corps of Eng’rs, 549 F.2d 1021, 1026 (5th Cir. 1977). The propriety of
applying laches depends on the circumstances of each case. Envt’l Def. Fund, 614

F.2d at 478.

II. Laches Bars Equitable Relief for Inexcusably and Prejudicially De-
layed Voting Rights Act Claims.

Courts routinely, “logically, and fairly” apply the doctrine of laches to bar equi-
table relief for delayed VRA claims. Lopez v. Hale Cty., 797 F. Supp. 547, 550 (N.D.
Tex. 1992), aff’d, 506 U.S. 1042 (1993) (per curiam); see also, e.g., Sanders v. Dooly
Cty.,245F.3d 1289,1290-91 (11th Cir. 2001) (per curiam); White v. Daniel, 909 F.2d
99, 103 & n.6 (4th Cir. 1990). As one court explained, “redistricting challenges are
subject to the doctrine of laches because of the ten-year expiration date of electoral
districts,” corresponding to the States’ use of federal census data to reapportion
every ten years. Chestnut v. Merrill, 377 F. Supp. 3d 1308, 1314 (N.D. Ala. 2019); see
Reynolds v. Stms, 377 U.S. 533,584 (1964) (““[I]f reapportionment were accomplished
with less frequency, it would assuredly be constitutionally suspect.”). Laches is par-
ticularly suited to claims under the VRA because the equitable relief requested—a
change to state election law by a federal court decree or by remedial legislation passed

in the shadow of liability—imposes a heavy cost on the States and the judiciary.
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A. A VRA claim is delayed when a plaintiff has objective notice of a
voting practice but waits to sue based on ignorance of the law, the
desire for more evidence, or no reason at all.

The time period relevant to a laches defense begins when the plaintiff has objec-
tive notice of the facts giving rise to the claim. Courts consider what the plaintiff
“knew or should have known”; that is, facts the plaintiff “had notice of,” and facts
the plaintiff “could have found out” with due diligence. Armco, Inc. v. Armco Burglar
Alarm Co., Inc., 693 F.2d 1155, 1162 (5th Cir. 1982); see also White, 909 F.2d at 102.
The relevant facts in a challenge to an apportionment plan include when the plan was
finalized, when the plan was precleared by the DOJ, and when the plan was first used.
See Sanders, 245 F.3d at 1290 (affirming application of laches to bar claims brought
“six years after the first use of the plan”); Ariz. Minority Coal. for Fair Redistricting
v. Ariz. Indep. Redistricting Comm’n, 366 F. Supp. 2d 887, 909 (D. Ariz. 2005) (ap-
plying laches to claims brought two years after the plan was finalized and one year
after DOJ preclearance).

Similarly, “laches does not depend on subjective awareness of the /egal basis on
which a claim can be made.” Envt’l Def. Fund, 614 F.2d at 479 (emphasis added);
see also Fouts v. Harris, 88 F. Supp. 2d 1351, 1354 (S.D. Fla. 1999) (concluding that
delay was not excused by asserting that plaintiffs “did not know they had a cause of
action until 1995 upon a court-ordered redistricting of another district in the same
plan), aff’d sub nom. Chandler v. Harris, 529 U.S. 1084 (2000) (per curiam). Courts
have indicated that significant changes in substantive law can excuse delay. See Dick-
inson v. Ind. State Election Bd., 933 F.2d 497, 502 (7th Cir. 1991) (indicating that the

1982 amendment of the VRA could be grounds to excuse delay); Kelley v. Bennett, 96
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F. Supp. 2d 1301, 1305 (M.D. Ala. 2000), vacated on other grounds sub nom. Sinkfield
v. Kelley, 531 U.S. 28 (2000) (per curiam) (concluding that “[r]eason did not de-
mand” that plaintiffs assemble their action in “a mostly unsettled area of law”
shortly after issuance of a Supreme Court opinion that “many jurists perceived to be
a major departure from older districting law”). But a plaintiff who chooses to pursue
one avenue of relief, only to later discover the need for a backup legal position, does
not demonstrate excusable delay. See Ariz. Minority Coal. for Fair Redistricting, 366
F. Supp. 2d at 909 n.20 (concluding that laches barred a VRA claim by plaintiffs who
initially “assert[ed] that they had no need to bring a VRA claim” because “it was
clear” that they would succeed on state constitutional grounds).

This means that plaintiffs cannot delay indefinitely for the purpose of investigat-
ing their claims and gathering additional evidence. The Fourth Circuit, for example,
has held that obtaining more evidence of racially polarized voting from additional
elections did not justify the plaintiffs’ delay, absent an explanation that facts gath-
ered earlier were “inadequate to support their claims.” White, 909 F.2d at 103; cf.
Lopez v. Merced Cty., 473 F. Supp. 2d 1072,1081 (E.D. Cal. 2007) (“Plaintiffs’ asser-
tion that Federal Rule of Civil Procedure 11 dictated the extra time needed for factual
and legal investigation is a colorable contention of excuse for delay.”). A plaintiff’s
delay will be evaluated in light of his superior knowledge or experience. See Nader
2000 Primary Comm., Inc. v. Hechler, 112 F. Supp. 2d 575, 579 & n.2 (S.D.W. Va.
2000); ¢f- Chestnut, 377 F. Supp. 3d at 1316; Merced Cty., 473 F. Supp. 2d at 1077
(considering knowledge of counsel who was “highly informed and experienced in

VRA litigation”); see also Garza v. Cty. of L.A., 918 F.2d 763, 777 (9th Cir. 1990)
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(declining to excuse delay by a candidate who knew about claims against the existing
districting plan, knew the relief sought could affect the outcome of the election, and
decided to run in the election).

In sum, an unreasonable, unexplained lapse of time between objective notice and
filing the complaint demonstrates delay for purposes of laches. Although the burden
to show laches is on the defendant, courts are understandably skeptical of claimants
who make no effort to explain their delay. See Chestnut, 377 F. Supp. 3d at 1315-16
(recognizing that “a plaintiff’s reasonable need to fully investigate its claims” can
excuse delay but applying laches partly because the plaintiffs “provide[d] no demon-
stration of the steps taken to investigate the claim that would justify the delay”);
Merced Cty., 473 F. Supp. 2d at 1081 (denying injunctive relief partly for the “trou-
bling” lack of explanation for commencing investigation in August 2006, when the
alleged violations were decades old); Vera ». Bush, 980 F. Supp. 254, 257 (S.D. Tex.
1997) (concluding the absence of an explanation was “fatal” to the proposed

amended complaint to add more plaintiffs).

B. The prejudice at stake in VRA claims includes invasion of an es-
sential state responsibility, disruption of elections, and a con-
strained ability to mount a defense.

When a laches defense is raised in a challenge to a State’s redistricting plan, the
analysis of prejudice must account for principles of federalism, which counsel against
federal court intervention. “Redistricting ‘is primarily the duty and responsibility of
the State,” and ‘[f]ederal-court review of districting legislation represents a serious

intrusion on the most vital of local functions.’” Abbott v. Perez, 138 S. Ct. 2305, 2324
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(2018) (quoting Miller v. Johnson, 515 U.S. 900, 915 (1995)). Courts determining the
propriety of equitable remedies should always “endeavor to avoid a disruption of the
election process which might result from requiring precipitate changes that could
make unreasonable or embarrassing demands on a State in adjusting to the require-
ments of the court’s decree.” Reynolds, 377 U.S. at 585.

Federal courts routinely err on the side of caution when ordering any relief that
interferes with state elections, see snfra Part IV, and the same principle factors into
the balance of equities for a laches defense. Courts have acknowledged the attendant
difficulties of “serious disruption of election process,” including the “extremely dif-
ficult, if not impossible” task of changing voting materials, and the “confusion that
would attend such a last-minute change” and interfere with citizens’ exercise of their
voting rights. Williams v. Rhodes, 393 U.S. 23, 35 (1968). These disruptions affect
States, voters, and candidates. See Thomas v. Bryant, 938 F.3d 134,177 (5th Cir. 2019)
(Willett, J., dissenting) (“Political candidates don’t jumpstart campaigns at the drop
of a hat.”). The difficulties increase when plaintiffs challenge a districting plan late
in the ten-year period following reapportionment because the underlying census data
are out of date, and any remedial redistricting plan will soon be out of date when the
new census data are released. See Sanders, 245 F.3d at 1291; see also White, 909 F.2d
at 104 (same).

Regardless of the context, a court considering a laches defense must consider
prejudice in the light of the plaintiff’s delay. The Fourth Circuit, for instance, has

instructed that the requisite showing of prejudice is inversely related to the strength
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of the showing of inexcusable delay. See White, 909 F.2d at 102. “Clearly the greater

the delay, the less the prejudice required to show laches, and vice versa.” Ib:d.

ITI. Laches Bars Equitable Relief in This Case.

This case demonstrates the need for a robust laches defense against late-in-the-
decade challenges to state redistricting plans. The plaintiffs’ objective knowledge of
the claim—and one plaintiff’s subjective knowledge —accrued in 2012, when Mis-
sissippi passed the challenged apportionment plan and the DOJ precleared it over
the lead plaintiff’s written objection. The plaintiffs nevertheless sat on their hands
for nearly six years, filing their complaint only months before the first deadlines in
the 2019 election. The plaintiffs (1) delayed their suit (2) without excuse (3) to the
detriment of the defendants and the State of Mississippi. The district court abused
its discretion when it held that their requests for injunctive and declaratory relief

were not barred by laches.

A. Each plaintiff knew or should have known about his claim in 2012,
and no plaintiff has offered a plausible excuse for his delay.

The record shows that Thomas had subjective knowledge of his claim in 2012,
and it contains no reason to doubt that this knowledge was available to Thomas’s co-
plaintiffs through the exercise of due diligence. The district court’s finding that
Thomas’s delay was excusable and that his co-plaintiffs were not guilty of delay in
the first place, ROA.378, is contrary to law and clearly erroneous.

There is no basis to dispute that Thomas had subjective knowledge of his claim
in 2012. Thomas testified that he followed the 2012 redistricting and formed an opin-

ion on the plan before it was finalized: “Of the proposed plan I was aware and I
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disagreed and I knew that it was a problem.” ROA.796. When asked if he believed
the plan “gave African-American voters a fair opportunity to elect candidates of
choice,” Thomas responded, “No, sir.” ROA.796-97. He explained that the “num-
bers just [weren’t] there to be electable” and that he “felt that we needed at least 62
percent.” ROA.797.

That was enough for Thomas to act in 2012, at least to oppose preclearance. He
testified that he began to pursue relief for these concerns by “contacting the Justice
Department and . . . writing letters, calling and pleading with them not to approve
the Mississippi plan,” and “stat[ing] our opposition to it and all of that.” ROA.797.
One of the letters he references, dated August 20, 2012, asked DOJ “to look hard at
the Mississippi Senate Redistricting plan.” ROA.264. The letter contended that the
plan violated sections 2 and 5 of the VRA. ROA.264. Thomas claimed that the plan
“reduces blacks voting strength” because, under the old plan, “Yazoo City was in
District 21 which had a 66.02%,” and “the new State Plan reduces Yazoo City to a
50.77, which will not allow us to elect a black.” ROA.264. The letter concluded by
stating that the new “District 22 denies black voters,” and that “the State Plan
clearly reduces over 17 impact districts with 30[ Jto 40 % black population. These
districts were doing well and had influences with numbers.” ROA.264. Thomas tes-
tified that this was a “second request to the Department of Justice.” ROA.811.

The district court’s finding that Thomas’s delay was “excusable,” ROA.378, is
wrong as a matter of law and clearly erroneous as a matter of fact. Thomas attempted
to excuse his delay by arguing that “in 2012, he did not know that private parties

could bring a § 2 suit,” and that he did not learn otherwise until 2018. ROA.377. The
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district court rejected this argument with good reason—not only because laches does
not require ‘“subjective awareness of the legal basis on which a claim can be made,”
ROA.377-78, but also because Thomas could have inquired about the availability of
a private cause of action in 2012.

After rejecting Thomas’s proffered excuse, the district court nevertheless ex-
cused Thomas’s delay because he chose to run for election to SD 22 in 2015 despite
his belief that the district violated section 2. ROA.378. According to the district
court, “Thomas did not perceive a legal violation in 2012 and then sit on his laurels”;
he “sought to remedy the problem through the political process.” ROA.378. That
statement is factually inaccurate. Thomas took no action between 2012 and 2015,
and even if he had prevailed in the 2015 election, that would not have “remed[ied]
the problem through the political process.” ROA.378. But even if it were accurate,
the district court’s finding that “the time between 2012 and 2015 is excusable,”
ROA.378, cannot excuse Thomas’s delay because it does not explain why he waited
three more years after 2015 to bring his claim.

The district court also erred as a matter of law in finding that Thomas’s co-plain-
tiffs’ could not be charged with delay. According to the district court, the laches de-
fense “quickly fails as to plaintiffs Ayers and Lawson” because “[t]here is no evi-
dence that either had any indication of a problem with District 22’s boundaries and
slept on his rights.” ROA.377; see also ROA.478 (stating, in denying the defendants’
motion to stay, that “the laches argument can (at best) knock out one of the three
plaintiffs”). But this implies that the plaintiffs could not be charged with delay unless

they had actual, subjective knowledge of the facts underlying their claims. That is
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not the case. This Court has consistently held, to the contrary, that the relevant ques-
tion for a laches defense is whether a reasonable plaintiff should have known of the
alleged violations. Armco, Inc., 693 F.2d at 1161-62; see also Envt’l. Def. Fund, 614
F.2d at 479 (“[L]aches does not depend on subjective awareness of the legal basis on
which a claim can be made.”). And plaintiffs with constructive notice of their claims
cannot excuse their delay by joining plaintiffs who allegedly needed additional time
to investigate. See Chestnut, 377 F. Supp. 3d at 1316 (holding that the presence of a
plaintiff who did not move to Alabama until 2016 could not excuse delay by plaintiffs
who were on notice of their claims since 2011). The district court lost sight of this
distinction and, as a result, imposed a heightened burden on the defendants to prove
laches.

Underscoring its improper insistence on subjective knowledge, the district court
commented that “there is no basis to conclude that DOJ preclearance vests voters
with the knowledge of a claim sufficient to hold them accountable via laches.”
ROA.377. The district court was mistaken. Plaintiffs are charged with knowledge of
facts discoverable in the exercise of due diligence. Those facts include the promul-
gation of a redistricting plan and its implementation in an election. See, e.g., Sanders,
245 F.3d at 1290 (affirming grant of summary judgment on laches grounds where the
plaintiffs filed a racial-gerrymandering claim in 1998, “over six years after the first
use of the plan and five years after Shaw ». Reno[, 509 U.S. 630 (1993),] issued”);
Chestnut, 377 F. Supp. 3d at 1314-18 (holding that the plaintiffs’ claims first became
available when the state redistricted). Here, the record shows that Ayers voted in

2015 and that Lawson voted in 2007, 2011, and 2015. ROA.132. Even if they could
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not be charged with knowledge of the relevant facts in 2012—and they could—they
could certainly be charged with such knowledge no later than 2015. Neither plaintiff
has offered any explanation for his delay in filing suit. The district court erred as a

matter of law when it relieved them of that burden.

B. Plaintiffs’ unexcused delay prejudiced the State of Mississippi
both in defending its districting plan and complying with the dis-
trict court’s injunction.

The plaintiffs’ unexplained six-year delay has worked to the detriment of the
State of Mississippi, Mississippi election officials, and Mississippi voters. By filing
their complaint just over five months before the candidate-qualifying period opened,
the plaintiffs created unnecessary pressure to try their case on an expedited basis
before the 2019 election cycle began. Predictably, this restricted the defendants’ abil-
ity to conduct discovery and prepare a defense, and it created an obvious risk that a
finding of liability would disrupt the election process—either through a hastily en-
acted legislative remedy or through a hastily implemented judicial remedy leaving
inadequate time for appellate review. Both remedies issued here. First, the district
court adopted the plaintiffs’ remedial plan, then—after a stay from this Court—the
Legislature quickly adopted its own substitute. Both the process and the outcome
clearly prejudiced the defendants and the State of Mississippi.

The disruption caused by redistricting, even with months to go before the elec-
tion itself and even limited to a handful of districts, causes confusion and disruption
for election officials, voters, and candidates. Injunctive relief is particularly prejudi-

cial late in the ten-year reapportionment cycle because (1) the census data are older
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and less reliable by that time, and (2) the costs of redistricting are imposed twice in
a short period of time if the State must adjust to a court-ordered change only to re-
apportion again when new census data are released. See Sanders, 245 F.3d at 1290-
91; accord White, 909 F.2d at 104; see also Dickinson, 933 F.2d at 502 (finding injunc-
tive relief “inappropriate” partly because “legislative reapportionment is immi-
nent”); Vera v. Bush, 980 F. Supp. 251, 253 (S.D. Tex. 1997) (expressing “reticence
to act on increasingly outdated census data” from 1990). Because the plaintiffs
waited to file their lawsuit until 2018, the district court’s grant of equitable relief will
cause Mississippi to make two changes to its state Senate plan in quick succession.
Aside from the changes to its electoral districts, Mississippi has shown that it
was prejudiced by the compressed litigation schedule. The plaintiffs sued on July 9,
2018, then amended their complaint on July 25, 2018. ROA.20; ROA.65. On August
30, 2018, the plaintiffs filed a motion for an expedited schedule, citing the advantages
of the court finding liability during the upcoming legislative session. ROA.114. De-
fendants opposed, citing the complexity of the factual and legal issues. ROA.158. On
November 16, 2018, the district court granted the motion to expedite, setting a dis-
covery deadline of January 18, 2019, and a trial date of February 6, 2019. ROA.201.
Defendants claim that they received critical information from Plaintiffs’ expert mere
days before trial. Appellants’ Br. 29; Reply 12. The defendants’ ability to litigate ef-
fectively was compromised by a trial schedule that was rushed to accommodate the
plaintiffs’ late filing and the forthcoming election deadlines. See Thomas, 938 F.3d at
179-80 (Willett, J., dissenting) (“The plaintiffs hamstrung the State by creating a

nigh-impossible timetable for effectively litigating. . . . This urgency stymied the
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State’s ability to fully litigate its own preferred, democratically enacted plan, which
inherently prejudiced the State.”).

Mississippi suffered further prejudice when the remedial phase was expedited
to avoid further interference with election deadlines. See Thomas v. Bryant, 919 F.3d
298, 312 (5th Cir. 2019) (“[T]he district court went ahead and redrew the lines given
concerns about the candidate qualifying deadline.”). The district court issued an or-
der finding that SD 22 violated the VRA on February 13, 2019, and an order explain-
ing its reasoning on February 16, 2019, leaving just weeks before the close of the can-
didate-qualifying period on March 1, 2019, and little time for the legislature to redraw
districts. ROA.355, 357. The district court then gave the defendants one day to report
on the Mississippi Legislature’s progress in redrawing SD 22. ROA.457. When the
defendants reported that the Legislature intended to redraw the district if pending
stay motions were denied, ROA.470, the district court immediately ordered into ef-
fect a redistricting plan drawn by the plaintiffs, ROA.473, extended the candidate-
qualifying deadline, ROA.473, and entered final judgment, ROA.481. The Legisla-
ture enacted a remedial plan on March 27, 2019, but only after this Court granted a
limited stay for that purpose. See Thomas, 919 F.3d at 316.

Mississippi suffered additional prejudice when its legislature was put to the
choice of quickly redrawing senate districts or forfeiting its right to provide a remedy
in the first instance. An expedited legislative redistricting process is inherently risky
because it may be used against the State in future challenges to the affected districts.
Among other risks, a short timeframe for redistricting is often cited as evidence of

discriminatory purpose. In Texas’s post-2011 redistricting litigation, for instance,
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the district court found that the Legislature’s enactment of a court-ordered remedial
plan was “tainted” by intentional discrimination in part because it “pushed the re-
districting bills through quickly in a special session” and failed to conduct “a true
deliberative process.” Perez v. Abbott, 274 F. Supp. 3d 624, 649 (W.D. Tex. 2017),
rev’d, 138 S. Ct. 2305 (2018); see generally Vill. of Arlington Heights v. Metro. Hous.
Dey. Corp., 429 U.S. 252, 267 (1977) (“Departures from the normal procedural se-
quence also might afford evidence that improper purposes are playing a role.”).

More relevant to this case, a hastily adopted plan to remedy a vote-dilution claim
may be subject to challenge as a racial gerrymander. That risk is acute where the
violation and remedy are framed solely in terms of demographic benchmarks, and it
exists even if the legislature’s remedy has the court’s imprimatur. See Sanders, 245
F.3d at 1290 (explaining that a plan challenged as a racial gerrymander had been “ef-
fectuated by consent decree”). Here, for instance, the legislature’s remedy followed
a court-ordered remedial plan, drawn by the plaintiffs, that was apparently based on
a single criterion: increasing the black voting-age population to 62%. See ROA.740-
41 (testimony by plaintiffs’ expert that he “was asked to opine [whether] African-
American voters would have a reasonable likelihood of electing their candidate of
choice in District 22 if the black voting age population were increased to 62 per-
cent”); ¢f. ROA.797 (testimony by Thomas that he “felt that we needed at least 62
percent”).

The district court unwittingly highlighted the prejudice to the defendants when
it denied their motion to stay pending appeal. It dismissed concerns about the ap-

proaching election on the ground that “[t]his is a basic § 2 case, . . . and the judiciary
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is generally capable of resolving ‘a run-of-the-mill case’ filed 16 months before a gen-
eral election.” ROA.480. But the facts of this litigation belie that assurance, as the
district court was unable to resolve the plaintiffs’ challenge to a single district with-
out interfering with election deadlines. By focusing on the time between the com-
plaint and the election, the district court ignored the prejudice that resulted from
holding a trial after the candidate-qualifying period opened, issuing an injunction to
redraw the boundaries of SD 22 shortly before the candidate-qualifying period
closed, and forcing the Legislature to attempt a remedy on short notice (and then
only after securing a temporary stay from this Court). This litigation shows that con-
flicts with election deadlines and the prejudice inherent in a late-in-the-decade

» “run-of-the-

change to electoral districts are entirely predictable, even in a “basic,
mill” section 2 case. The district court’s decision to overlook this prejudice ignored

the law and clearly misinterpreted the facts.

IV. The District Court’s Grant of Equitable Relief Was Improper Even if
Laches Did Not Bar the Plaintiffs’ Claims.

Even if the timing of the plaintiffs’ complaint somehow precluded a laches de-
fense, which it does not, the timing of the trial and the district court’s judgment cre-
ated an independent barrier to relief under equitable principles governing challenges
to state election laws. In Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per curiam), the
Supreme Court relied on “considerations specific to election cases” to caution
against federal court interference with impending state elections. It explained that
“[c]ourt orders affecting elections . . . can themselves result in voter confusion and

consequent incentive to remain away from the polls. As an election draws closer, that
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risk will increase.” Id. at 4-5. To account for those risks, a court considering a re-
quest to enjoin state election laws before an impending election must consider po-
tential conflicts with the timing of elections and appellate proceedings. See 7b:d.

The need for caution in granting equitable relief against state election laws per-
sists even after a finding of liability. In Purcell, the Court emphasized that “the facts
in these cases are hotly contested, and [n]o bright line separates permissible election-
related regulation from unconstitutional infringements.” 4. at 5. Thus, even after
concluding that a redistricting plan is unlawful, a district court “must undertake an
equitable weighing process to select a fitting remedy . . . taking account of what is
necessary, what is fair, and what is workable.” North Carolina v. Covington, 137 S.
Ct. 1624, 1625 (2017) (per curiam) (quotation marks omitted). The “obvious con-
siderations” in that weighing process “include the severity and nature of the partic-
ular constitutional violation, the extent of the likely disruption to the ordinary pro-
cesses of governance . . . , and the need to act with proper judicial restraint when
intruding on state sovereignty.” /d. at 1626. These inherent limitations on equitable
relief exist independently of the laches defense, but they reflect similar concerns.
See, e.g., Crookston v. Johnson, 841 F.3d 396, 398 (6th Cir. 2016) (“Call it what you
will—laches, the Purcell principle, or common sense—the idea is that courts will not
disrupt imminent elections absent a powerful reason for doing so.”).

The prospect of interference with state elections often warrants postponement
of relief, or denial of relief altogether, when the risk of disrupting an election is high
or when the plaintiff has failed to act diligently. This Court, for instance, has declined

to grant immediate relief on a section 2 discriminatory-effects claim even though
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several months remained before the general election. See Veasey v. Abbort, 830 F.3d
216, 243 (5th Cir. 2016) (en banc) (instructing the district court in July 2016 to “take
the requisite time to reevaluate the evidence” and fashion a remedy to apply after
the November 2016 election); see also Short v. Brown, 893 F.3d 671, 680 (9th Cir.
2018) (concluding in June 2018 that no remedy was proper for the November 2018
election). And the Supreme Court has affirmed the denial of a preliminary injunction
that was not requested until six years after the challenged map was adopted and three
years after the suit was filed, concluding that the plaintiffs had not shown “reasona-
ble diligence.” Benisek v. Lamone, 138 S. Ct. 1942, 1944 (2018) (per curiam).

In any case, relief should not be granted without a thorough analysis of the com-
peting equitable considerations. See Covington, 137 S. Ct. at 1625 (vacating the dis-
trict court’s remedial order “for the simple reason that the district court failed to
meaningfully weigh any equitable considerations”). Here, the district court ad-
dressed the impact of an injunction “in only the most cursory fashion,” see id. at
1626, finding no prejudice to the State because the injunction affected a small num-
ber of districts and was requested sixteen months before the general election.
ROA.379. Similarly, in refusing to stay its order, the district court found the balance
of harms to be “in equipoise” and gave controlling weight to “the importance of
voting and the years that have elapsed without the electoral opportunity intended by
§ 2.” ROA.479. That reasoning discounts the magnitude of harm to the State and
the thousands of voters affected by changing boundaries in SD 22. It also places a
thumb on the scale in favor of the three individual plaintiffs, whose concerns with

the 2012 apportionment were not sufficient to prompt a challenge until halfway
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through 2018. Cf. ROA.479 (relying on purported harm to “the plaintiffs and other
African-Americans in District 22 [who] were unable to vote their candidate of choice
into office in the 2003, 2007, 2011, and 2015 election cycles” (emphases added)).
The district court’s reasoning flouts the Supreme Court’s “demand for careful
case-specific analysis,” Covington, 137 S. Ct. at 1626, because it would justify relief
in any vote-dilution case, regardless of interference with election deadlines, as long
as the plaintiffs managed to file before the eve of an election. Cf. ibzd. (holding that
the district court’s reasoning was inadequate because it would justify relief “in every
racial-gerrymandering case”). Even if it were correct to reject the defendants’ laches
defense, the district court should have given appropriate weight to the State’s injury

and the plaintiffs’ lack of diligence at the remedial phase and denied injunctive relief.
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CONCLUSION

The Court should reverse and render judgment that the plaintiffs’ claims are

barred by laches, or, in the alternative, reverse in part and render judgment that the

plaintiffs are not entitled to equitable relief.
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